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IN 'l'HE 

OF Tlfl◄: 

STATE OF CALIFORNIA1 

ON APPEAL 

FIW.M THE 

THIRD DISTRICT COURT, 
IX .\NI> F<>lt TllE 

ELLEN H. YAX YALKEXBl HG 

ALBERT BR(nrN. 

Thi~ i:-: an application for nn order of :\,[an,famu.· 

compelling the Defendant, as Clerk of .mta Crnz 

( lounty, to enter the name o1 Plaintiff upon the 

Great Register of :-;ai<l ( 1ounty, in order that ~he 

he placed in a condition to exercii-;e the right of 

voting-. The Heµ;istr_y Act of the ~tatc of f1alifor-
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nm is an act to 1·egulate the manner in ,which all 

citizen mnst exercise the electi ,·e franchi1-,e, find 

Plaintiff, herejn desiring to comply with this wi~e 

10 State regulation, de.mands· to have her name en­

rolled among the qualified voters of the County 
wherein she resides. • ~ 

The only que~tion in vol ve<l fr1 thi:-; application , 

and one that the Court mu~t meet i~ "Have 
' ' women the right of suffrage under the Constitution 

of the L"nited States?" 

1Y ~ do not wish or intend to argue the polic.1/ or 

Pxpedzencu of the mea~ure, but fL~k the Court to meet 

t~e ques~ion in tlrnt fa11·, geuerow.; and liheral spirit 

20 with which the Americn,n Court8 have :--o lono· been 

c_haracterizecl, and which the <lignit.r of t.he
0 

gueK­

tion demands. It i~ a que~tion tlrnt inYolves tlw 

Constitutional rights of nearl ,. one-half of the 

citizens of thi:-;_ Union, and the }"lJaintiff Keekingi in 

her own State and her own native land , through 

the Courts of her country, a judicial rletcrmination 

of her l'ights, privilegeR anc1 iunnunitie:--. under the 

Constitution as it e~ist:-:, knows arnl feels. with that 

pride peculiar to the Amerienu citize1;, that au 

30 issue, fraught with :--uch • importance not oulv to 

herself but to all of her sex, will be met nne,t" de­

c.ided Ly this Court upon principles of jn8 tice, of 

r ~ht and of law. In the pa,-.;t political history of 

th1s country there has fJeen much di~cn:--siun as to 

what con~titut~s citizenship of the L~njtecl State:-:, 

and the question has also called forth in time~ 

pa~t a judicial determination. It is nse]e~s now to 

go back into the history of political parties or of 

judicial definitions, for we claim tlrn.t ~be que:--tiun 
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40 has no-w been definitely :-:ett led by the pcopk of 

the United States, who ha,re clt.) tei'minecl the snm" 

hy the Fourteenth 1trnernlment to the Constitntion. 

which declares that-

" All person:-; born or naturalized iu the Unite(l 

" ~ta te~ and ~uhject to the .J nri:--cliction tl1creof a re 

" citizens of the Cnitecl State:-:, md of the Stnh~ 

u wherein they resille. Xo ~tnte ~ha1l make or en­

" force any law which i-:ha11 alwi<lge the priYikges 

,: or immunities of citizens of the Gnite<l Ntate:-:; nor 

00 '' shall any State ( lepri ,,e auy person of l i fr\ ] ihert.'· 

"or prope1 ty, ·without (lnc procc:-;s of law ; nor deny 

i! to any pcr~on wit bin bis jmi~·(licticn the cq11;i l 

,: pl'otection of tlie bw." 

rrhe Court will ob~erve that the e,·idcnt intenticn 

of the Amelldmcut wa:-:, nml i:-:, to pren•nt w·,11 S!td(' 

from controlling or abridging, l>y auy 1111frienclly 

legislation, any n:f/M, pn.l't/<'f/C 01· im1mn11:1,1; of ,my 

citizen of the l'nitecl ~tate:--. Jt goe:-; further, for, 

lJ y its term:-;, ': all pen,on~ born 01· na tul'a iiz<:<1 in 

(j() "the enitecl Ntate:--, etc./ · nre declared not only to 

he "citizen~ of the L'nitccl St.ate:-:t lmt al1-10 '· of 

'' the State ,vhcrcin they re:-:itle. 'i Then the dic­

tum in the Drecl Scott ca:-;e, that there conl<l Le a 

': citizenship of the State " as di:--tingui~hed from 

the c citizen:-;hip of the L-nitecl f"tates " cea:-;es to 

l,e of any force in the face of the provisions of the 

Fourteenth A mcrnlmcnt. X or cloe:-: the amcrnl­

ment propo:--e to confer citit 1·ight:; alone to all 

citizen~, as di:--tinguit-iherl from po!i/i'c({t rjght~, for 

70 by its terms it dispoKes of ult rights, privilege~ arnl 

i mm uni tics in the first cla n~e, and then as if a1H) 

protc-djng the citizen in all rigl1t:-;, it continre~ it:-: 
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provisions as to the life, liberty or property of the 

citizen, and guaranteeing to c:lCh one " thP equal 

" protection of the law:." 

We submit that the highest, gmnde;-;t arn1 moKt 

potent cil'il right with which a citizen iK invested i:-; 

the right to z·ote. -Yfhen mankind surrendered :,;o many 

rules and lawH of his natural life and liberty, and :-;o 

80 farmodifiedot.hors, for the purpo:-;e of creating, mould­

ing and m,tahli;-;hing a civil liberty which would 

conduce to the benefit of society, it was an innate­

principle within him that he i:;hould have a voice 

in making the laws which governed ~uch society, 

and of selecting the agents through whom these 

laws could he ac1miniHterecL It iK the first, high­

eKt and dearest right of the governeJ to tleterrn ine 

who shall govern, and the highe:-;t :--tandard of ciYi 1 

liberty is attained when thm.;e who govern society 

00 feel and know that suffrage iK one of the civil 

rights of the governed. 

The office of the Fourteenth Amendment is not 

to simply secure to all perKons equal capacities hc­

foro the law, but in our opinion it grants to all 

persons who are citizens the broadef-3t rights which 

attach them:--elveR to every citizen of the Repuhlic. 

Live ~tock AHsor.iation 
'l'S. 

Crescent CitY. 1 Abbntt 39G . ., 
] 00 In the ca:-;e just referred to .T m,tico Bradley sa),,. K: 

" The new prohibition that 'no State ::-hall make 

"or enforce any bw ·which slmll a,hri<lge tlrn privi­

" leges or immumtic:-; of citizens of the United 

"States ' is not iclcntical with the clan~e in the 

·' Constitntion which declared that ' the ci t.izcn~ oC 
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'· earh Stntc ~hall he ontit1ec1 to all tlie priYilcg;e:-­

'' an<l immn11it1es of citizens in the ::,;e\·eral ~t.ite:--.' 

,: It embraces mnch mon\ * ~, * The 

110 " 'privileges and immtmi ties' ~ectirc<l hy the m·iµ;­

" inal Con .. ,titntion were only such a:-; carh Stak 

'' gave to it~ 0\-\'11 citizPns. * * * * Bnt the 

"Fourteenth Amendment prohihit~ any Si;ak frorn 

",tbri<lo·ino- tl1e l)rivileo·c::,; or immnnitieK of citizens 
o o n 

"of the United State~, whether it., own citizens or 

(( any other:-;. It not merely requires eqnality ol' 

"privilege:-:, hnt it demands that the privilep;et-- arn1 

·' immunities of nll citizen:-; Khal1 he ahsolnteh· till-
•' 

"abridged and nnimpnirecl. * * * * Thl•:-:e 

120 ,: privilege:-; cannot he inv,trh:-cl without ~apping tlie 

" very foundation of Repuhliean Government. A 

" Republit1 nn Government is 1wt merely a goYern­

" ment of' the people, lrnt it iK a free go crnment. 

" It wa:-- \ 'ery ahly eonkncled 011 the 

·' part of tlH.' c1efendaut:-; that the Fonrtecnth 

"Amendment waK inteude(l only to :-:ccure to all 

"citizens ecprnl capacitil'::- l cfore tlie 1aw. Tliat 

"wat- at fir:-;t our view of it. But it c1oe.3 not :--o 

·' reacl. The lan~n:tge i~, ' .X o St:ttl-' :--hall ahri<lgl' 

1~0 ·' the privileges or immunities of eitizcn:-; of tlw 

"United States.' v\'ha t a,re the privileges and im­

" munitie . .; of the citizen . .; of the United ~tates? 

,: Are they capal'ities mere1y 1 ~\re theY not al~o 

" right:-; ?'' 
~uffi.·age i~ a fon ~bm::ntal right, one of the pri v­

ilege:, of the citizen; by \'irtue of this citizen:;hip 

in a free o·oycrnmL'nt. ..A::, :-;oon n:-. one i:-; rai:--;ecl to 
n 

the <1io·nit,· of a citizen he can claim the rie.:ht of 
,-, • 

<..) 

:-:uffra~L), as nne inl1<."'rent in n H.-:pul)li(', and fonda-
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mental in its nature. 

140 2 ICent, sec. 72, Abbott i·s. Ba_yley; 

6 Pick., 42, Corfield i·s. Correll. 

California yet retains the word " white " in her 

organic law prescribing the qualifications of elect­

ors. Still the negro votes here by virtue of the 

Constitution of the United States. If the rio·ht of 

suffrage belongs to every citizen, hy virtue ~f the 

organic law of the rnion, then no State can pro­

h~b~t. anr citjzen fr?m voting. It needR no pro­
h1b1t10n m the Constitution of the l; nited State8 to 

150 prevent States from cliRfranchisino- an\· citizen for 
b ,J 1 

if once inve8ted with the fundamental right to 

vote no State can destroy, no Legi:;;lature can 

abolish .it. It has been often claimed that the 

.Fifteenth Amendment by implication admitK that 

the StateH have power to deny the right of i;nffrnge 

to citizen~. Our answer would be that the :Four­

teenth Amendment by it8 terms ,vould at lea~t 

im,p~l/ that for the future no pririlc_r;e of the citizen 

can be abriclgecl. How mnrh more powerful -is the 

160 implication of the Fourteenth Amendment that no 

State 8hall abridge the right of :rnffrngc, than the 

Fifteenth Amendment that only refor8 to a certain 

class of citizen~ nnd whm,e sole office j:,; a "declara­

tory act" as to the rightH of the negro ? Permit 

us on this point to quote the language of the 

Minority Report of the Judiciary Committee of • 

Congre8R, dated Fehruary ht, ] 871. Report No. 

t>, part 2. 
'- It is chimed by the majority of the Committee 

170 ,: that the adoption of the Fifteenth Amendment. 

(( wa~ by nece~Rary implication a derlaration that 

18) 

190 
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" the State~ had the power to (1eny the rigl1 t ol" 

"t-mffnwe to citizen.· for anv other rca:--on:-; than 
b • 

·' tho:,;e of race, color, or previou:,; comlition of Sl'r-

,, vitutle. 
:, We deny that the fnn<lamental right~ of the 

"American citizen can he taken away hy ' irnplica-

" tion.' 
"There is no :,;nch law fi.)r the ron~truetion ol' 

'( the Constitution of our country. The law is the 

"reverRe-that the fun<1nmental right~ of citizens 

" are not to he taken away l)y implicntion, am1 a 

"constitutional provi~ion for the protection of cne 

'( clas::; can certainly not he used to destroy or irn­

" pair the Ramc right:-; in another class. 
'· It is too violent a con:-;truction of an :11nend­

" ment, which prohihit~ State~ from, or the l' ni tell 

'· States from, ahridging the right ol' n, eitizen to 

"vote, by rea~on of race, color, or previou:-; condition 

" of servitude, to ~my that hy implication it conceded 

'' to the States the power to cteny that right for any 

"other reason. On that theory the ~tnte::; coulfl 

" confine the right of tmffragc to a :--mall minority, 

" and make the ~tate government :tri:--tocratfr, 

" overthrowing their republican form. 
,, The fifteenth article of amendment to the 

" Constitution rlen,rly r0cognizel-i the right to vote 

"a~ one of the rights of a citizen of the United 

(' ~tate~. This is the language : 

200 
'' ''The right of citizens of the United State~ to 

'' vote shall not he denied or abri<lged by the Un1tec1 

, ~tates, or by any State, on account of r(tce, colur: 

"or previon:-: condition of servitu~e.' . . 
:: Herc i:-: :-;tn ted, first, the ex1:-:tence of a r1,r;ld. 
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"Secon<l, its nature. lVhmie right i:-:; it? 'l'he 
"right of citizens of the United State~. "'"lutt i~ 
"the right? The right to vote. And thiH right of 
'' citjzens of the United States, Sfa,te,, are forbidden 
" to abri<lge. Can there be a more dire ~t recogn:-

210 " tion of a right? UM1 that be abl'ir~r;ed which 
" Joe:-; not c1;£st? The denial of the power to 
" abridge the right, recognize~ the exi~ten0e of the 
" right. lt i:-i said tha,t this right exi.3t::; by virtut). 
" of State citizen::;hip, ancl State la,w.3 and Coustitu­
" tions. .Mark the langua,ge: ' The right ot citizen:~ 
" of the Um'tecl State.r:: to vote;' not citizen . .;; of State,'3. 
'' The right i:-; recognized as exi-.:;ting independent 
"of State citiz~n;-;hip. 

"But it may be said, if the State.~ lu,d n '> pvwer 
220 " to abridge the right of :-:uffrage: why the nece~Ri ty 

' ' of prohibiting them? 
" rrhere mn,y not have been a necessity; it may 

"have been done through cantion; and becan~e the 
" peculiar condition of the coloreJ citizen.; at that 
"" cl J" tnne ren erecL 1t necessary to pln ce their right.;; 
~< beyond <lonbt or cavil. 

'' It is laid do,vn a,:-; a rule of con:--trnction ln­
u Judge Stm-y that the natural import cf a :--iug1e 
' ' clause i::; not to be narrowed so as to exclude im-

230 1,, plied powerti resulting from it:-; character ;;;imply 
,, b2causc there i:-; an)th~r clau-;e which enumerate~ 
" certain pmYers which might otherwise l)e deemell 

. '' impliCLl powers within its s~ope, for in :-:uch ca8e::-l 
"we are not to assnme that the nffirma hvc f-pecifi­
" cation excludes all other implications. (2ll ~tory. 
"on Constitution, sec. 44:9. t 

ln this connection we wolllcl mo.-;t re . .;pectfully 
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recommend to the C.mrt a, p~ru-..;al of the ('nf re 
Uepnrt of the 1ni1Y>rity of the .Judiciary CJmmittee 

2--1:0 o( Ccm'~Tess upon the interpretation 1 ) he given to 
the F~urteenth .Amemlment, siµ;ned hy B. F. 
Entler and ,vm. Lon3hhridge. 

To say that the FiLLeenth Amewlrnent goe:-; far 
b interpret the E'ourteenth Amenr1ment nnd to 
thereby grant or jmply that the St:ttes lll,l_\' resi riet 
the right of Huff rage as t :> other than male ci ~izr'ns, 
• :,; an ndmi;,:;·,ion tbn,t the · Fourteenth Amendment 
hv it:-; terms does awa\' with the right of tl~e several 
S.,t-.iJc~ 1- , ~n v re~tri:·tion <ffer the r(yht to yotc. 

, 1 

250 :-,-:,tct,tes may rrgul,tle the JJnn;1er of voting, lrn t caurn it 
titke a, way the n:qhl to vote, if the ln tter i~ c011cedl-'11 
1 j be a ['nrnlamcntal ri2;l1t gnarantee(l hy tlw ( \rn­
~titution of the Cnitecl State;"". 

In concht~ion ,ve wouhl Hay that the 01.1-repe:ttecl 
nrffument that a:; political right~ nre still denied to 
w<~mau cill½enH, 1ntwithstnndin~ the adopticn of 
the Fourteenth Amendment, ancl n,:-- there ~eei11s to 
l1e a, general acqnic,ecnce in Huch denial by_ hoth_ 
the St:ttes and t,he people, tlut the construction dt 

2G ') the Coo:-:;Gitn Lion ~hou 1d he n~aim-t th is applica, ion. 
A Cove1·nment may lGng be right ia theory nncl 
·wron o- i.n r)ractice. '' Genct"ctl nnJerstnrnl ing" ongh t l:J . • 
noL tJ he allowe<l to Jcny :,ny right thn t ex1~t::-, m 
law or hv the CDm:titution. Slascry c~· ~ted for 
lono· vea,;:-; in g11g;h,rnl \y custom and genern.l con­
~en~, ·11nt the Court of the King'.-; Bench, in 1!71, 
after a fuil hc~arin~ of the Smnmer,;:ett ca~c, dec;decl 
that there wa~ no Ltw in England P nthorizing 
~Ltvery, arnl the ncgro wa:-; di~char?et1. 1t wat--

270 then jndici~ 1 y declared and de'.e uuned that 110 
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~lave coul<l breathe upr:m: the Hoil of Engh}l(l, 
although it waH then in exi:-;teuce there under the 
law. 

""\Ve Ruh:nit our ca~e to the careful nn<l jn~t de­
termination of thi, • Conrt fooling an abiding faith, 
that in any event, it will be as it ha.' a}w;_1y~ been, 
in the Court:-- of thi:-.i Union, that they are open tD 
pntiently hear and determine alike the petition~ of 
the promlc,·t and the hnmblc::,t citizen in the land. 

280 In conclu:-.iion, we rc:--poctfully claim that the pPti­
tion of .Plaintiff shonld he granted. 

~\LBERT H.AGAX, 
Attorney for Plaintiff 
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